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INSTRUCTIONS: ‘ !
This'is the decision in your case. All documents have been returned td the ofﬁce which originally decided your case.
Any further inquiry must be made to that office. :

IN BEHALF OF PETITIONER:

If you believe the law was inappropriately applied or the analysis used in réaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C,F.R, 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion musr be filed with the office which originally decided your case along with a fee of $110 as required
‘under 8 C.F.R. 103.7.
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DISCUSSION: The " preference visa petltlon was denied by the
Director, Texas Service Center. The matter i= now before the
Assocliate Commissioner for Examinations on appeal. The appeal will
be dismissed. ' _
The petltloner is a Georgla corporation that clalms te be engaged
in the export and distribution of art, supplies and tobacco
r products. The petitioner. further clalms to be a subsidiary of
located i The
petitioner seeks to classify the beneficiary as a multinational
executive or manager pursuant to section 203 (b) (1) (C) of the
Immigration and Nationality Act (the Act), 8 U.S8.C. 1153 (b) (1) (C), -
to serve as the vice president of operations.  The director
determined that the petitioner had not established that a
qualifying relationship exists between the petitioner and the.
.¢laimed parent company, or that the beneficiary had been employed
in a managerial or- executive capacity by the entity abroad for at
least one of the previous three years, or that the petitioner has
the ability to pay the proffered wage.

On appeal, counsel argues that the beneflclary ig eligible for the
benefit sought.:

(-\ Section 203 (b) of the Act states, in pertinent part:
} : :

(1) Priority Workers. -- Visas shall first be made available
. . to qualified 1mm1grants who are aliens described in any
of the following subparagraphs () through (C}):

* . * *

(C) Certaln Multlnatlonal Executives and Managers. -- An
;alien is described in this subparagraph if the alien, in
the 3 years preceding the time of the alien’s application
for classification and admission into the United States
under this subparagraph, has been employed for at least
1 year by a firm or corporation or other legal entity or
an affiliate or sub51d1ary thereof and who seeks to enter
the United States in order to continue to render services
to the same employer or to a subsidiary or affiliate
thereof in a capacity that is managerial or executive.

The first issue to be examined is whether a qualifying relationship
exists between the petitioner and the claimed parent company.

8 C.F.R. 204.5(j) (2) states in pertinent part:
Affiliate means:

(‘\ (A) One of two subsidiaries both of which are owned and
e controlled by the same parent or individual;



"~ wholly owned subsidiary company of
-:rading# Counsel submits a photocopy of the
petitioner’s 7 Form 1120, U.S. Corporation Income Tax Return.
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(B) One of two legal entities owned and controlled by the
same group of individuals, each individual owning and
controlling approx1mate1y the same share or proportion of
each entlty,

Sub51d1ary'means a firm, corporation, or other legal entity of
which a parent owns, directly or indirectly, more than half of
the entity and controls the entity; or owns, directly or
indirectly, half of the entity and controls the entity; or
owns, directly or indirectly, 50 percent of a 50-50 joint
venture and has equal control and veto power over the entity;
or owns, directly or indirectly, less than half. of the entity,
but in fact controls the entity.

The visa classification that the petitioner seeks is intended for
multinational executives and managers. The language of the statute:
specifically limits this visa classification to those executives
and managers who have previously worked abroad for at least one
year in the preceding three for the overseas entity, and are coming
to the United States to work for the same entity, or its affiliate
or subsidiary. In order to qualify for this visa classification,
the petiticner must establish that there is a qualifying
relationship between the United States and foreign entities, in
that the petitioning company is the same employer or an affiliate
or subsidiary of the overseas company.

In a letter dated December 5, 1997, the petitioner stated that it
"is a wholly-owned subsidiary of* the

company." The petitioner submitted a photocopy of .its articles o
incorporation which indicated that it "shall have the authority to
issue not more than.ten thousand (10,000) shares of no par |common
stock." The petitioner also submitted a photocopy of a certificate
that indicated owned 500 shares o

On August 10, 1998, the director requested that the petitioner

submit additional evidence. In response, the petitioner submitted
a different certificate attesting'toﬁownership! of 500
The petitioner also submitted a|letter

shares of
from which indicated that the petitioner’s|"total

authorlze! 's!ares !!al 10,000, of which 500 have been issued to
‘!!ey’ !ave !een t!e on!y s!are!o!!er of the Company siﬁce its

incorporation.®

On appeal, counsel states that

According to Schedule K of this return, i 100% of
the shares of the company. The evidence submitted does not
establish that a qualifying relationship exists between




“The petitioner has not submitted
any 1independent, corroborative evidence {such as monetary wire
transfers) to document the sale of 500 shares of stock to_
Simply going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of
proof in these proceedings. See Matter of Treasure Craft of

California, 14 I&N Dec. 190 (Reg. Comm., 1972). Accordingly, the
petition may not be approved.
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The next issue to be examined is whether the- beneficié.ry was
employed by the foreign ‘entity for at least one of the previous
three years. :

8 C.F.R. 204.5(j) (3) (i) (B) states:

If the alien is already in the United States working for the
same employer or a subsidiary or affiliate of the firm or
corporation, or other legal entity by which the alien was
employed overseas, in the three years .preceding entry as a
nonimmigrant, the alien was employed by the entity abroad for
at least one year in a managerial or executive capacity.

The petition was filed on December 16, 1997.. Therefore, the
petitioner must establish that the beneficiary was employed abroad

(ﬂ\ : for at least one of the three years from December 16, 1994 to
December 16

, 1997, As was previously discussed, a relationship
between [N -~ I ~cc  been

established. As such, any work performed by, the beneficiary for
would not be considered qualifying.

The next issue to be examined is whether the petltloner has the
ability to pay the proffered wage.

8 C.F.R. 204.5(g)(2) states, in pertinent part:

Ablllty of progpective employer to pay wage. - Any. petltlon
filed by or for an employment-based immigrant which requires an
offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the
proffered wage . . . Evidence of this ability shall be either
in the form of copies of annual reports, federal tax returns,
or audited financial statements. /

The petitioner indicated that it will pay the beneficiary an annual
salary of $50,000.00. The petitioner submitted a self-prepared
"Balance Sheet As of July 31, 19987." On August 10, 1998, the
director requested that the petitioner submit additional evidence.
In response, the petitioner submitted a self-prepared "Balance
Sheet As of July 31, 1998." On appeal, the petitioner submits its
(‘\ 1597 federal income tax return. According to this return, the
L petitioner earned $14,910 that year in gross receipts or sales and
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ended with a deficit of $428 in taxable income. Further, Schedule
L of this return indicates that the petitioner ended the year with
52,158 in cash. The evidence submitted in support of this petition
is not sufficient. The balance sheets are not among the list of
documents that may be submitted to support a petiticner’s claim to
be able to pay a wage as listed at 8 C.F.R. 204.5(g) (2). As such,

these balance sheets carry no evidentiary weight. Also, the .

petitioner’s 1997 tax return does not support its claim to be able
to pay the  ©beneficiary an annual salary of $50,000.00.

Accordingly, the petitioner has not established its ability to pay

the proffered wage in accordance with 8 C.F.R. 204.5(g) (2).
The burden of proving eligibility for the benefit sought remains
entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
1361. The petitioner has not sustained that burden. :

ORDER: The appeal is dismissed.



